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Current Topics. 
The Old Bailey: An American View. 


THE City Press of 3rd November contained an interesting 
account of a day at the Old Bailey, taken from a letter written 
by a lawyer and U.S. Army officer (Captain STANLEY H. GAINES) 
to his wife. The letter was not written for publication, but it 
was eventually published in the Bar Bulletin, the organ of the 
Bar Association of Boston, Mass. The description of the building, 
the courts and the dramatis person@ is remarkable, if only for 
its minute accuracy. Readers will be interested to hear this 
independent valuation of some of their own ‘ eidola fori,” if we 
may use the phrase in this connection : ‘‘ The most distinguished 
counsel was Serjeant (a title of great respect) SULLIVAN, an old 
brilliant Irish lawyer, close to eighty. He wears a great vandyke, 
and asks few but splendid questions. I think all the barristers 
had the title of K.C.” (a pardonable inaccuracy) ‘‘ or King’s 
Counsellor, except SULLIVAN. He is a Q.C., so you may imagine 
how long he has been at it.’’ Another interesting personal 
touch concerns the Recorder of London (*‘ whatever that is,”’ 
as the writer commented). ‘ Believe me,’ he wrote, ‘‘ there 
was nobody kidding ‘ Milord’ for a minute, for Sir GERALD, 
appearing slow and sometimes dazed, gave ample evidence that 
he had a firm grasp of his case, and a facile understanding of 
every detail of it.” Another example of the writer’s powers of 
observation concerns the ‘‘ lower branch.’ ‘‘ The solicitor is 
the fellow to whom the clients come and who prepares the brief 
for ‘ counsel.’ He engages the barrister, who generally never 
sees the client and who knows nothing about the case, except 
what is in the solicitor’s brief. The solicitor sits at the solicitors’ 
table dressed in an ordinary business suit, and has nothing to do 
with the august barrister, except to slip him a note occasionally.” 
Apart from observation of mere externals, the American writer 
quickly got to the root of the matter. He recorded: ‘‘ [ heard 
something I could scarcely believe, something that sent a warm 
glow of satisfaction through me.’’ He then proceeded to describe 
how prosecuting counsel told the judge that on the evidence he 
had to admit that a reasonable doubt as to guilt must be said 
to exist, and the judge thereupon directed an apparently reluctant 
jury to acquit the prisoners. The final passage deserves quota- 
tion in full: ‘* The most remarkable thing, to me, about the 
whole trial, was the superior decorum and propriety with which 
the proceedings were conducted. All persons in the room 
seemed to contribute to an atmosphere of candid desire to do 
justice. There were no cynical asides, such as one hears in our 
criminal courts, most often as sophisticated tribute to well-known 
practicalities. I find it hard to visualise an American Assistant 
District Attorney recommending acquittal when there exists a 
single shred of evidence upon which to hang a conviction. Here 
I saw no rudeness between counsel, and no attempt to get in 
objectionable evidence. These barristers were thorough masters 
of the good rules of evidence, and the result of that and good 
faith was the most orderly trial I have ever heard.’ While 
expressing our gratitude to Captain GAINes for this tribute, 
we would also express a hope that the time is not far distant 
when English lawyers may visit United States courts, and 
particularly the courts of Boston, with its great traditions of 
culture and enlightenment. If the features of those courts 
which call for our admiration are not the same, there can be 
little doubt that they will be as many. 


Obscure Laws. 


From time to time, more particularly in recent years, state- 
ments have been made in the Press and questions asked in 
Parliament about the alleged unintelligibility of Acts of Parliament 


and statutory rules and orders. Two recent examples well 
illustrate the kind of impatience which they express. <A writer 
calling himself ‘‘ Candidus ’”’ (a Latin word meaning ‘‘ white ’’) 
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in the Daily Sketch of 17th November, mentioned the analogy 
of ‘ journalese,’’ in which respect he optimistically claimed. 
journalism had long since reformed itself. After administering 
a lecture to a ‘“ bureaucracy ridden generation’? on what he 
called ** officialese,’”? he propounded that ‘‘ ignorance of the law 
excuses no-one, whether it is proper law or administrative 
law.’ It may be suspected that the distinction drawn by the 
writer between ‘‘ proper” law and ‘‘ administrative ’’ law is the 
layman’s version of that between law laid down by the judges 
and Parliament and statutory rules and orders made under 
powers given to Ministers by Parliament. This is borne out 
by a paragraph in the article, setting out the provisions of the 
Tins, Cans, Kegs, Drums and Packaging Pails (No. 10) Order, 
1943, which enacted two minor drafting amendments to previous 
orders. It is not always necessary or practicable to re-publish 
the whole order as amended, and this seems to be a case where it 
was certainly not necessary. Lawyers will whole-heartedly 
agree, however, that amendment by means of an undue amount 
of reference to previous legislation can be an evil. ‘* Candidus ” 
omitted to add that for some time past explanatory notes have 
been appended to departmental orders whenever there are any 
complications the meaning of which is not apparent at first 
sight. The second example occurred in an article in the Hvening 
Standard of 22nd November, headed: ‘‘ Language of the Law. 
By a London Magistrate.’”’ The writer gave an illustration from 
his own court, in which both prosecuting and defending counsel! 
agreed that the wording of a war-time regulation was almost 
impossible to understand. He wondered how it came about that 
‘* Parliamentary draftsmen appear to be incapable of putting 
new laws into simple language.’’ He drove his point home with 
examples from the Rent Restrictions Acts, the Sunday Trading 
Restriction Act, 1936, the recent Validation of War-Time Leases 
Act and one from a war-time regulation. It may be admitted 
that the quality of war-time draftsmanship has suffered, like 
everything else, from the drainage on man-power, but it is unfair 
to persons performing a difficult public service for journalists 
to suggest that the result of the greater part of their work is 
unintelligible, or to omit to explain to the public the difficulties 
of effectively legislating on complicated subjects in simple 
language. The public should be told that war-time legislation 
has in fact effectively coped with a complete revolution in our 
daily lives, and that simple language is only too often ambiguous 
language. The classic example of this is, of course, the Workmen's 
Compensation Act, with its unrivalled crop of legislation. 
Advocates are aware that it is only in exceptional cases that 
magistrates and judges are willing to accept the plea, either in 
defence or as mitigation, that an order is unintelligible. In 
conveying the impression that laws, whether war-time or peace- 
time, are to be despised as generally obscure, journalists render e 
service of dubious value. 


The Director of Public Prosecutions. 

THE recent retirement of Sir EDWARD TINDAL ATKINSON, 
K.C.B., C.B.E., from the office of Director of Public Prosecutions, 
and the succession to his office of a solicitor, Mr. THEOBALD 
MATHEW, lend interest to an article by Sir EDWARD on the 
subject of his department, which appeared in a recent issue of 
the Metropolitan Police Gazette. The Department of Criminal 
Science of the Faculty of Law of the University of Cambridge 
have now published the article in their pamphlet series of English 
studies in Criminal Science. ‘‘ His office,’ as Professor P. H. 
WINFIELD, K.C., says in a foreword to the pamphlet, “is one of 
the most important posts in the administration of English criminal 
law. Yet it is singular how little information about it is to be 
found in the text-books and treatises on this branch of the law. 
After emphasising that the Director of Public Prosecutions is 
definitely not the Public Prosecutor, and that the fact that he 
is given power to prosecute in cases of sufficient gravity does not 
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deprive the citizen of his right to prosecute, the learned author | 


traces the history of his office from the year 1879, when the 
office was created. Before that date it appears that the Treasury 
Solicitor undertook important prosecutions. The Act of 1879 
imposed on the Director the double duty of prosecuting important 
cases, under the superintendence of the Attorney-General, and 
advising chief officers of police, clerks to justices and other 
responsible officials. The first Director, Sir JOHN BLOSSET 
MAULE, only acted in a consultative capacity. After the report 
of the Harcourt Committee in 1883, the duties of the Treasury 
Solicitor were merged with those of the Director, by an Act of 
1884. Under the two Acts regulations were made defining the 
classes of case in which the Director should prosecute. An Act 
of 1908 gave statutory recognition to the right of a private 
person to prosecute, but it enabled the Director to intervene 
at any stage and take over the conduct of the proceedings. The 
department at present consists on its professional side of the 
Director, two Assistant Directors. and fourteen professional 
officers in various grades. ** The Director must be a barrister 
or solicitor of not less than ten years’ standing; an Assistant 
Director must be a barrister or solicitor of not less than seven 
years’ standing ; and by present Civil Service arrangements, all 
the rest of the professional officers must be qualified either as 
harristers or solicitors.” The pamphlet closes with a resumé 
of the provisions of war legislation which have greatly increased 
the work of the department during the war. The Director’s 
department has also been extensively used by Government 
departments and police authorities for advice and consultative 
purposes. The pamphlet is an excellent practical addition to 
an excellent series, and contains much information that is not to 
be found elsewhere. It can be obtained from the publishers 
(the Canadian Bar Association) or from the Squire Law Library, 
O!d Schools, Cambridge. 


Dumbarton Oaks. 

FURTHER and better particulars of the proposals put forward 
at Dumbarton Oaks have now been made available to the public 
in a White Paper entitled ‘A Commentary ” (Cmd. 6571, 
price 2d.), published on 21st November. The proposals, it is 
suggested, should be cast in the form of a treaty to be known 
as the ** Charter of the Organisation.’’ While emphasising the 
likeness in structure between the Covenant of the League of 
Nations and the Charter, the White Paper enumerates a long 
list of dissimilarities. The Covenant in certain cases allowed 
war to be made legally and there was no obligation on _ its 
members to intervene with force to repress violence until war had 
actually broken out. The new organisation would not only try 
to abolish the use of all violence between states but could 
intervene even when violence was merely threatened. Under 
the Covenant, though the Council or Assembly could advise that 
an occasion for the imposition of sanctions had arisen, each 
member had to decide for itself whether it would put them into 
force. In the proposed Charter each member would undertake 
to put economic sanctions into force at the demand of the Security 
Council, and to execute the special agreements which had 
been made as to the quotas of military force which it would 
place at the Security Council’s disposal for immediate action. 
In the Covenant there was no provision for the preparation and 
co-ordination of the military forces to be placed at the Council’s 
disposal, except the Advisory Body, set up in Art. 9, which never 
functioned for this purpose. Under the Charter it was 
intended to set up a Military Staff Committee, composed of the 
Chiefs of Staff of the States with permanent seats, or their 
representatives. This Military Staff Committee would be 
responsible under the Security Council for the strategic direction 
of armed forces placed at the disposal of the Security Council, 
and for advice to that body on all military matters with which it 
was concerned. Lastly, under the Covenant international 
co-operation in economic and social questions was confined to a 
rather narrow range of subjects. By the Charter a wide field of 
operations would be open for the new organisation. The General 
Assembly in the Dumbarton Oaks plan is identical in structure 
with the Assembly of the League of Nations. All members would 
be on a footing of complete equality in it, except as regards the 
process of amendment of the Charter. The constitution of the 
Security Council follows closely that of the Council of the League 
of Nations. Five states would have permanent seats—Great 
Britain, the United States, Russia, China, and France—and there 
would be six non-permanent seats, thus giving the non-permanent 
members a majority. The constitution and powers of the 
International Court of Justice are left to be decided in a special 
statute to be annexed to and be part of the Charter. It is for the 
Security Council to determine when it shall move from one stage 
to another of the process laid down for obtaining a peaceful 
settlement of disputes. Coercive measures would normally in 
the first instance be limited to measures short of military action. 
The employment of military sanctions, the last resource, would 
also be decided by the Council. The Council would have military 
forces immediately available to deal with any threat to, or breach 
of, the peace in time to prevent its developing into a real menace 
to international peace and security. 








Liabilities (War-Time Adjustment) Rules, 1944. 


THE Royal Assent was given to the Liabilities (War-Time 
Adjustment) Act, 1944, on 26th October, and on the same day the 
Lord Chancellor made the new consolidated rules to deal with the 
law asamended. They apply as far as practicable to all liabilities 
adjustment proceedings pending on Ist November, 1944. Part I, 
which deals with individuals and firms, shows few differences 
from Part I of the 1943 Rules. A new r. 11 contains provisions 
relating to extending the scheme by the adjustment officer to a 
creditor to whom the prescribed notice has not been given and 
special procedural provisions for appeals by a creditor against 
such an extension. It is no longer provided that preliminary 
hearings shall be in private. See In re Evans (1944), 113 L.J.K.B. 
313, in which the adjourned hearing of a preliminary hearing was 
distinguished from the adjourned hearing itself, which comes 
about only after the preliminary hearing has been disposed of. 
This distinction is given further point by a new sub-rule (5) in 
r. 28 (dealing with intervention by a person who is not a party). 
The new sub-rule provides that nothing in the rule shall authorise 
an application for¢revocation of a protection order between the 
preliminary hearing and the adjourned hearing of an application 
for an adjustment order. A new r. 28 deals with procedure for 
applications for relief under the Act by the personal representative 
of a deceased person under s. 13 of the 1944 Act and applications 
by a beneficiary and trustees under the 1944 Act and new forms 
5A, 5B, 8A and 8B are provided for the purpose. Part IT, dealing 
with companies, remains substantially unchanged. Part III of 
the rules deals with the procedure for carrying out the main 
amendments of the Act, dealing with the adjustment and settle- 
ment of moratorium debts and liabilities, i.e., those to which 
reg. 4 (1) of the Defence (Evacuated Areas) Regulations, 1940, 
applies and guarantees, indemnities and insurances of those 
liabilities entered into before the date of those regulations. The 
appropriate order is called a moratorium order and the preliminary 
hearing and protecting order seem to be dispensed with. In 
Part IV (General) there are three new rules dealing respectively 
with claims by moneylenders (applying s. 9 (1) and (2) of the 
Moneylenders Act, 1927) interest on debts (applying s. 66 of the 
Bankruptey Act, 1914), and the investment and application of 
money in court (rr. 66, 67 and 68 respectively). There is also a 
new vr. 80, which provides that where a protection order or 
adjustment order provides for the appointment of a receiver of 
any land of the debtor or charges any such land or vests any 
such land in a trustee, the registrar of the county court by which 
the order was made or the proper officer of the High Court. if it 
was made in the High Court, must send to the Land Charges 
Superintendent, H.M. Land Registry. an application for registra- 
tion of the order in the register of writs and orders affecting land 
pursuant to s. 6 of the Land Charges Act, 1928. On revocation 
of the order the superintendent must be notified, and requested 
to vacate the registration. The rule is retrospective. 


Control of Capital Issues. 

Ir is unfortunate that after five years of war it has been found 
necessary to tighten up the control of capital issues by the 
withdrawal, in the case of new companies, of the exemption 
from Treasury control of issues of capital of under £10,000 
within a period of twelve months. This is the effect of the 
Capital Issues Exemption Order, 1944 (post, p. 408), which applies 
to companies incorporated on or after Ist December, 1944. 
The Treasury is also given power to direct that exemption shall 
not apply in other cases. It is stated that the intention is to 
interfere as little as possible with the working of the exemption 
and application for Treasury sanction will not normally have to 
be made. Registration will not be delayed, but any issue of 
capital, except in so far as permitted by the other exemptions 
contained in the 1941 Order (e.g., issue of shares up to £100 to 
the subscribers, or issue to the vendor for a consideration other 
than cash), must await Treasury sanction. Delay in obtaining 
such sanction will be minimised if notice of situation of the 
Registered Office and Particulars of Directors are filed with the 
papers to lead to registration. There will be cases where regis- 
tration would not be effected if the company was not to be 
allowed to raise new money, and it would be desirable in such 
cases that application to the Capital Control Committee be per- 
mitted before incorporation. The withdrawal of the exemption 
has the not unusual effect of the many having to suffer from 
its abuse by the few. 


Recent Decision. 


In Hulland v. William Sanders & Son, on 17th November (7'}« 
Times, 21st November), the Court of Appeal (THE MASTER OF 


THE Ro“us and MACKINNON and DU PARcQ, L.JJ.) held that, 


even though employers had failed to comply with art. 5 (1) of 
the Conditions of Employment and National Arbitration Order, 


1940, requiring them to comply with terms and conditions of 


employment settled by arbitration between employers and 
workmen in any district, nevertheless workmen were not thereby 
given a right to sue for wages which would have been paid to 
them if their employers had obeyed the order. 
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A Conveyancer’s Diary. 


Enlargement of Long Terms. 

SECTION 153 of the Law of Property Act, replacing sections of 
the Conveyancing Acts, 1881 and 1882, provides for the enlarge- 
ment of long terms of years into estates in fee simple, in circum- 
stances where events have shown that there is no one who has a 
sufficiently active interest in the freehold reversion for it to be 
worth keeping alive. There seem to be two not necessarily 
consistent purposes of this section : one is to get rid of long terms 
which are not in practice much different from the fee simple; the 
other is to stop up a gap in the Limitation Act. The text-books 
agree, and with ample authority, that the non-payment of rent by 
a tenant for years to the reversioner does not bar the reversioner ; 
as between himself and the tenant the landlord parts with 
possession, so that no right of action to recover land accrues to 
him until the term ceases. He can, of course, take advantage of 
any forfeiture that occurs, provided he seeks to do so within the 
statutory period after its occurrence, but omission to take 
advantage of a forfeiture does not cause time to run against him 
except as regards that forfeiture. Again, if a rent in excess of 
twenty shillings reserved on a lease in writing is paid to the 
wrong person, time runs in favour of that person against the 
true reversioner (Limitation Act, s. 9 (3)). But that does not 
enable the lessee to acquire the freehold. 

Section 153 provides a partial remedy for some of the cases 
where the lessor can reasonably be treated as barred by time. 
But it also allows the suppression of certain long terms in respect 
of which there is no suggestion that the lessor has been inactive. 
It is this duality of purpose which leads to a certain confusion of 
thought and appears to account for the unfortunate reference in 
subs. (1) (b) to the possibility of a rent service being ‘‘ barred by 
lapse of time.’’ This error appeared in s. 65 (1) of the Convey- 
ancing Act, 1881, and attention was called to it in argument at 
least as long ago as Blaiberg v. Keeves [1906] 2 Ch. 175, so that it 
is a pity that it has been perpetuated. 

Section 153 (1) provides that a ‘‘ term may be enlarged into a 
fee simple in the manner and subject to the restrictions in this 
section provided ’’ where “ a residue unexpired of not less than 
two hundred years of a term which, as originally created, was 
for not less than three hundred years, is subsisting in land. . . 
(a) without any trust or right of redemption affecting the term in 
favour of the freeholder, or other person entitled in reversion 
expectant on the term ; and (b) without any rent, or with merely 
a peppercorn rent or other rent having no money value, incident 
to the reversion. or having had a rent, not being merely a pepper- 
corn rent or other rent having no money value, originally so 
incident, which subsequently has been released or has become 
barred by lapse of time, or has in any other way ceased to be 
payable.”” With this last provision one should read subs. (4), 
whereby ‘“‘ A rent not exceeding the yearly sum of one pound 
which has not been collected or paid for a continuous period of 
twenty years or upwards shall, for the purposes of this section, 
be deemed to have ceased to be payable ; provided that, of the 
said period, at least five years must have elapsed after the 
commencement of this Act.’ And under subs. (5) no claim 
to a rent within subs. (4) may be enforced. 

The rest of the section is ancillary to these subsections and 
provides for the mode of, and consequences of, enlargement. 
The effect of subss. (1) and (4) is to make enlargement possible 
only if there are at least two hundred years of the term still to run 
and if the original term was for three hundred years or more. 
Thus, according to a note in ‘‘ Wolstenholme,” enlargement was 
held to be impossible, in an otherwise unreported case, where the 
term was one for three hundred years, but was to be measured from 
a date earlier than that of the execution of the lease. The field 
is thus narrow, and one can well conceive cases where the tenant 
could reasonably be allowed to enlarge a shorter residue of a 
shorter original term. 

But not only must those conditions be fulfilled. The term must 
either have been rent free, or for a rent having no money value 
or the rent must have ceased to be payable. A term free of rent 
speaks for itself, though the actuality must be unusual, apart 
from mortgage terms. A rent with no money value may, of course, 
simply be one at a peppercorn ; or, it has been held, it may be a 
rent which is limited to be payable ‘“ only if it be lawfully 
demanded.”’ In Chapman v. Hobbs, 29 Ch. D. 1007, Pearson, J., 
held that where those words occurred the ‘“ intention was that it 
might be demanded only for the purpose of keeping alive evidence 
of a tenancy if such evidence should be required.’”’ The odd 
thing is that under s. 153 the term can still be enlarged if such a 
rent has all along been demanded and paid, so that, if the reasoning 
of Pearson, J., was correct, the evidence of tenancy is no longer 
any use. Chapman v. Hobbs was complicated by the fact that 
the rent to be paid if lawfully demanded was of one silver penny, 
a coin which, by the date of the case, had ceased to be current. 
But it is not suggested in the report that the silver penny had 
become archaic by the date of the lease, which was for five 
hundred years from Michaelmas, 1646, so that the decision was 
that a rent whose quantum is appreciable (as the coin comprising 
this rent originally was) becomes a rent having no money value 
for the purposes of this enactment by reason of the words as to 





demand. Pearson, J., said that the disappearance, by 1885, of 
the silver penny from the coinage ‘‘ did not diminish ”’ the force 
of his other reasoning ; but it is on that other reasoning that the 
decision depends. It would follow, assuming Pearson, J.’s 
decision to have been right, that even a large rent, accompanied 
by the right words as to demand, would be one having no money 
value for this purpose. Conversely, a very small money rent 
(e.g., 3s.), if limited absolutely, has a money value for this 
purpose (Re Smith and Stoll, 29 Ch. D. 1009 (n)). 

Assuming that the term is of sufficient length and that a 
sufficient amount of it is unexpired, the tenant may enlarge it 
if the rent has been released. It was held by Warrington, J., 
in Blaiberg v. Keeves [1906] 2 Ch. 175, that it could be reasonable 
for a vendor to believe that a rent of one shilling which had not 
been levied for at least seventy years had been released. He 
did not actually decide that the particular rent had been 
released ; but apparently it is possible for the court to presume a 
release from the fact of long non-payment, in rather the same 
way as it may presume a lost modern grant in order to explain 
the origin of an easement which has actually been enjoyed. 

Finally, if the rent is under £1 and has been unpaid for upwards 
of twenty years, a case can, by virtue of subs. (4), be brought 
within subs. (1) under the words “ has in any other way ceased 
to be payable.” But if the rent is a guinea (and in the absence 
of words making it payable only on demand), a century’s non- 
payment will not make it cease to be payable, unless the court 
will presume from the facts that there has been a release. 

This section, of course, raises no burning problem, especially 
because the important category of mortgage terms (to which, 
by subs. (3), the section applies) are long enough and are free of 
rent. But the position is untidy and illogical. On the face of 
it, I can perceive no good reason for allowing the rents on very 
long terms to be extinguished without compensation in cases 
where they have a real money value and have in fact been 
demanded. Conversely, where the rent has not in fact been 
demanded, there seems to be every reason for it to become 
barred whatever its size. After all, a rent-charge, which may be 
a legal interest in fee simple, can be barred after twelve years 
non-payment (see Limitation Act, s. 10 (3) (a), and s. 31 (6)). 
And why is a twenty-year period prescribed in subs. (4), while 
the ordinary period of limitation in matters of realty has only 
been twelve years since 1874? Again, is it really necessary to 
insist that there shall be no enlargement of terms originally less 
than 300 years in length, or that there must be 200 years still 
to run? If the reversioner on an ordinary ninety-nine-year 
lease takes so little trouble that he collects no rent for, say, 
twenty years, there is no visible reason why he should not lose 
his rent and the reversion out of which it issues ; and indeed the 
same reasoning applies to any lease for a term originally longer 
than the proposed period of limitation. In short, so far as I 
can see, there is every reason to assimilate a rent service to a 
rent-charge and so bring it within the Limitation Act. To do so 
would make quite unnecessary the awkward and_ technical 
provisions of s. 153, and such a reform might well be made in 
an early Law Reform Act. 

In the meantime, however, it may be as well to bear s. 153 in 
mind, especially in connection with mortgages. Most mortgage 
terms are long enough, and have long enough, unexpired, to come 
within the section, as they may do where the right of redemption 
is barred (subs. (3)). Under Limitation Act, s. 12, the right of 
redemption is barred where the mortgagee has been in possession 
for upwards of twelve years, subject to the usual extensions for 
disability, acknowledgment or part payment. Where the right 
of redemption is so barred the mortgagee may wish to, have a 
document evidencing that he has become absolute owner. The 
barring of the redemption action, when expressed in terms of 
estates, means the barring of the equity of redemption. In the 
old days before 1926, that would have left the mortgagee with the 
legal fee simple no longer subject to an equity of redemption. 
But under the present system the mortgagee has only a long 
term of years and the fee simple is outstanding in the mortgagor. 
The barring of the equity of redemption does not divest, nor in 
any way affect, this legal estate. The mortgagee will thus wish 
to enlarge his term, and he is expressly entitled to do so under 
L.P.A., s. 88 (3), as well as s. 153 (3). In order to conform with 
L.P.A., s. 31 (1), the mortgagee should, if he was a trustee of the 
mortgage money, declare that the fee simple thus acquired is 
vested in him on trust for sale. 
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Landlord and Tenant Notebook. 
“ A certain beginning and a certain ending.” 


EARLIER this year we heard a great deal about the essential 
requirement of certainty in the matter of duration of a term. 
Lace v. Chantler (1944), 87 Sou. J. 135 (C.A.), decided that a term 
described as being for the duration of the war was invalid, 
virtually disposing of G.N.R. Co. v. Arnold (1916), 33 T.L.R. 114 
(see 88 Sou. J. 124, 140 and 148); and this led to the Validation 
of War-Time Leases Act, 1944 (see 88 Sou. J. 316). Now, in the 
recent case of Brilliant v. Michaels (1944), 88 SoL. J. 383, 
Evershed, J., has given us a useful and interesting disquisition, 
in obiter dicta, of the scope of the rule that a lease must have 
‘a certain beginning.”’ 

The claim was by an intending tenant, for specific performance 
of a verbal agreement, alleged to have been concluded on 10th May, 
1943, to let a flat at that time let and occupied to a third party 
as from the time when that third party (who had announced his 
intention of leaving it in June) had vacated it. This duly 
happened in June, but the defendant refused to proceed with the 
alleged agreement. The learned judge found as a fact that the 
parties had never been ad idem, which disposed of the case ; but 
one of the pleas made by the defence was that the contract was 
not an enforceable contract for a lease, because the date for the 
commencement of the term was not indicated. 

We more commonly come across cases in which the parties 
appear to have forgotten to specify, if not to agree, a date 
altogether, and questions then sometimes arise about ‘‘collecting”’ 
the intention from the material available. 

It was at one time thought that if an agreement for a lease 
bore a date but did not name any date for the commencement of 
the term, the lease would commence at the date of the agreement. 
Fry, J., ordered specific performance of an agreement, and 
awarded damages for its breach, in Jaques v. Millar (1877), 
6 Ch. D. 153, the document describing itself as a memorandum 
of agreement and stating ‘‘ By this M agrees to let, and J agrees to 
take, the premises, etc., for the term of thirty years, at a yearly 
rental of, etc.” But this decision was overruled by Marshall v. 
Berridge (1881), 19 Ch. D. 233 (C.A.): Jessel, M.R., thought the 
point made by Fry, J., that there was no express postponement 
of the time at which the agreement was to eome into operation, 
a false one; parties to a thirty years’ lease contemplate its 
preparation as a condition precedent. But the learned Master 
of the Rolls did observe that apart from that the case before him, 
which had not been distinguished from Jaques v. Millar in the 
court below, could be so distinguished, for this time the document 
relied upon was a letter which began ‘‘ I am prepared to take 
the works .. .” 

Marshall v. Berridge was cited by Evershed, J., in the recent 
case, and undoubtedly it is the leading authority on the point, 
but perhaps a more striking example of the importance of 
specifying a date is afforded by the later case of Edwards v. Jones 
(1921), 124 L.T. 740 (C.A.). The defendant had entered into 
a contract to purchase an estate comprising a house occupied 
by the plaintiff under a tenancy which was shortly to expire, and 
a bungalow where he wished to live, and it is clear that a 99-year 
lease of the latter was agreed upon between them. At an inter- 
view both signed a three-clause document recording the terms, 
the third clause running ‘a lease to be drawn out after J gets 
possession of the S.H. land and premises on the 29th September 
next.”’ Completion actually took place in October. In 
November plaintiff and defendant met, and, the latter being 
anxious to repair the house occupied by the plaintiff, they 
arranged that he should move into the bungalow. It was not 
till the following July that a question arose about implementing 
the agreement for a 99-year lease, which the defendant then 
refused to do, and the plaintiff found himself up against the 
awkward problem of ninety-nine years from when? He or his 
counsel suggested more than one solution : ninety-nine years from 
29th September, ninety-nine years from the completion date in 
October, ninety-nine years from the plaintiff’s entry, etc. But 
Peterson, J., held that the third clause set out above named a 
time for drawing the lease, but did not indicate a time for the 
commencement of the term; the entry into possession by leave 
could not affect the construction of the document. The Court of 
Appeal upheld this decision, Sterndale, M.R., saying that all that 
the agreement provided was for a lease to begin some time after 
the defendant had completed his title. 

I called Edwards v. Jones a more striking example of the 
importance of specifying a commencement date than was 
Marshall v. Berridge, because both the document and the conduct 
of the parties pointed so clearly to a common intention, and both 
must have regarded negotiations as having concluded long before 
the trouble started. The later decision has also something in 
common with Brilliant v. Michaels which Marshall v. Berridge 
has not: the intended landlord, at the time of the negotiations, 
could not grant the lease desired (in the one case because his title 
was incomplete ; in the other because he could not give vacant 
possession) and could not give a definite date on which he would 
be able to grant it. This brings me to some interesting observa- 
tions made by Evershed, J., on the subject of conditional 
contracts. 


His lordship said that on the authorities it was clear 





that a contract might be enforced which was, when made, 
conditional. But the present case had the novel feature that the 
event named might not take place for a long time, perhaps not 
in the lifetime of the parties. His lordship saw, however, no 
reason for limiting enforceability to cases in which the condition 
was one which must happen, if at all, within a reasonable time. 

It is, of course, not surprising that none of the older authorities 
deals with such a condition as that alleged in Brilliant v. Michaels ; 
in normal circumstances people were willing to contract to take 
leases of incomplete or dilapidated houses subject to their being 
completed or repaired, but not subject to their becoming vacant. 
Other branches of the law have, however, recognised that hope 
may even have an immediate cash value: a spes successionis, 
for instance. And ‘‘ aman can contract to assign property which 
is to come into existence in the future, and when it has come 
into existence equity, treating as done that which ought to be 
done, fastens upon that property, and the contract to assign thus 
becomes a complete assignment ’’—from the judgment of 
Jessel, M.R., in Collyer v. Isaacs (1881), 19 Ch. D. 342 (C.A.) 
seems to fit the case and indicate no limit in point of remoteness 
of realisation. The shortage of houses has led not only to the 
Increase of Rent, etc., Restrictions Acts, which confer indefinite 
security of tenure, but also to bargains by which hope is, as it 
were, sold ; and the uncertainty about the duration of the war 
has led not only to the Validation of War-Time Leases Act, 1944, 
dealing with tenancies ‘‘ for the duration’’ but also to agreements 
to let and take ‘‘ from the termination.” 








Correspondence. 


[ The views expressed by our correspondents are not necessarily those of 
THE SOLICITORS’ JOURNAL. | 
Jurisdiction of Registrar of Friendly Societies. 

Sir,—I have read with interest the question and answer 
relating to ‘ Intestate—Savings Certificates—Nomination ”’ in 
your issue of the 18th November last, at p. 389, which raises some 
interesting supplementary questions which might involve a claim 
by the administrator to these savings certificates. 

As I understand the law, all disputes with regard to matters 
of savings certificates, Government securities purchased through 
the post office register and moneys in the Post Office Savings 
Bank are decided exclusively by the Registrar of Friendly 
Societies, whose decision is final, and there is no appeal anywhere 
against his decision. 

A person can in these days have invested in the manner above 
indicated many thousands of pounds and any disputes regarding 
these securities and moneys is dealt with exclusively (except in 
cases under the Married Women’s Property Acts) by the Registrar 
of Friendly Societies. 

In view of the fact that very large sums can now be_ invested 
through the Post Office, I respectfully suggest that there should 
be an alteration in the law requiring— 

(1) That the forms of nomination should be executed in the 
same manner as a will ; 

(2) There should be a right of appeal to the courts against 
the decision of the Registrar of Friendly Societies, however 
competent that gentleman may be. 

F. H. PADFIELD. 
Westminster, S.W.1. 
23rd November, 1944. 


Legal Advice and Legal Aid for Poor Persons. 
Sir,—I observe a letter from the Bentham Committee [ante, 
p. 390] denying that the delegates of that Committee to this 


Society’s Conference on Legal Aid voted for this Society's 
proposals. 
That is quite correct. The Bentham Committee delegates 


had left by the time the vote was taken, as also had a few other 
persons. Also, in fairness to the Bentham Committee, I should 
like to say that they had made it apparent that they were not in 
agreement with this Society’s proposals. Their attendance at 
the meeting, and their contribution to the discussion was, never- 
theless, of course, much appreciated, and I should greatly regret 
if it were to be thought that there were anything other than the 
most cordial feelings towards the Bentham Committee on the 
part of this Society, and a very full appreciation of the work 
they do. 

I would further add that the vote referred to purperted to give 
no more than quite general support to the broad outlines of this 
Society’s proposals, and in fact, amendments have been made 
to those proposals as a result of criticisms made at the conference. 

STEPHEN MURRAY, 
Hon. Secretary, Haldane Society. 
Temple, E.C.4. 


The Treasury announces that, pending the resumption of normal financi il 
relations between Great Britain and the mainland of France, interim 
reciprocal arrangements have been made permitting limited remittances 
to the French mainland and Monaco for travellers on approved business, 
maintenance of close relatives and dependents, and upkeep of property 
and related expenses. Information can be obtained from any bank. 
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To-day and Yesterday. 


LEGAL CALENDAR. 

November 27.—Christopher Atkinson was a man of some 
position, Member of Parliament for Heydon in Yorkshire, a 
merchant in a large way of business and corn factor to the 
Victualling Board supplying the Royal Navy. He fell under 
suspicion of having made exorbitant profits in his dealings 
with the Government, and a Mr. William Bennett made specific 
charges against him in several letters to the press. He thereupon 
counter-attacked, making an application to the Court of King’s 
Bench for a rule to show cause why an information for libel 
should not be filed against Mr. Bennett. In support of it he 
swore an affidavit containing the statement ‘‘ that in all the 
transactions that he had with the Commissioners of His Majesty’s 
Victualling Board as corn factor he has charged them the usual 
commission of 6d. the quarter and that he never did at any time 
charge more than 6d. the quarter more than he actually paid for 
the malt or other grain.’”’ On this statement he was eventually 
prosecuted for perjury and convicted. He was expelled from the 
House of Commons, and on the 27th November, 1784, he received 
judgment in the Court of King‘s Bench, Mr. Justice Ashurst 
pronouncing sentence that he should be imprisoned for a year, 
stand for an hour in the pillory in the Corn Market near Mark 
Lane and be fined £2,000. 

November 28.—When Monsieur Valence Moudroit, a French 
jeweller of Princes Street, Cavendish Square, was found murdered 
in his bedroom, his maid called in Mr. Gretton, a Justice of the 
Peace for Middlesex, who the same evening arrested the murderer, 
Louis Mercier, who had been the dead man’s interpreter. But 
the affair brought Mr. Gretton into unexpected difficulties. 
On the 28th November, 1777, he had to appear in the Court of 
King’s Bench to justify bail upon an action of trover for £10,000. 
‘It appeared that . . . he had secured such part of Moudroit’s 
effects as could be recovered for the benefit of his right heirs, 
but that a woman of infamous character had been procured 
who had sworn herself the mother of Moudroit and the next of 
kin, whereas there were now alive a wife and child to whom he 
was ready to deliver said effects, whenever he could do it with 
safety. Lord Mansfield ordered the woman to be prosecuted 
for perjury and the Justice to be discharged on common bail.”’ 

November 29.—When Lord Mansfield became Chief Justice 
of the King’s Bench in 1756, there arose the question of the state 
coach of his predecessor, the late Sir Dudley Ryder, being trans- 
ferred to him at a valuation. Unfortunately the transaction 
did not go smoothly and on the 29th November, in the course 
of the neg: tiations with Sir Dudley’s son, he wrote the following 
rather testy note: ‘‘ Lord Mansfield is only solicitous that 
Mr. Ryder may do what is most agreeable to himself, and as to 
the rest is extremely indifferent. But he would not, for much 
more than the value of the coach, have more than one word about 
such a transaction with Mr. Ryder, for whom he has the greatest 
regard, and to whom, upon his father’s account, he would be 
ready to show, upon all occasions every act of civility and 
friendship.” 

November 30.—On the 380th November, 1824, Henry 
Fauntleroy, partner in the long established banking house of 
Marsh, Stacey, Fauntleroy & Graham, of Berners Street, was 
hanged at Newgate for uttering a forged power of attorney 
under which he had sold £5,000 worth of stock belonging to a 
customer, who had employed the firm to receive the dividends. 
A crowd of 100,000 people blocked all the approaches to the 
scaffold and filled every window and roof overlooking it. In a 
tin box in the prisoner’s possession had been found a list of 
other forgeries committed by him to the extent of £170,000, 
together with this statement: ‘ In order to keep up the credit 
of our house I have forged powers of attorney for the above 
sums and parties, and sold out the amount: here stated and without 
the knowledge of my partners I kept up the payment of the 
dividends, but made no entries of such payments in our books. 
The Bank first began to refuse to discount our acceptances, and 
to destroy the credit of our house ; the Bank shall smart for it.’’ 

December 1.—Horatio Bottomley’s financial and journalistic 
adventures often brought him before the courts. In an early 
case he was prosecuted for irregularities in connection with 
a joint stock trust and a gold mining company. The hearing at 
the London Guildhall began on the Ist December, 1908, and 
lasted for over three months. It was twice interrupted, first by 
the illness of Alderman Sir George Smallman, the presiding 
magistrate, and next by that of Alderman Sir Horatio Davies, 
who took his place. Finally Alderman Sir James Ritchie took 
over. Bottomley conducted his own case with high dramatic 
ability. In his final speech he reached a moving peroration 
when he cried: ‘* Hunted and harassed and hounded, I throw 
myself before this ancient seat’ of jurisdiction and ask for 
Sanctuary !’’ The summons was dismissed, amid cheers from his 
sympathisers. 

December 2.—-John Bishop and Thomas Williams were the 
London counterparts of Burke and Hare, the body-snatching 
murderers of Edinburgh, and they pursued their calling about 
Smithfield and Shoreditch. Their method was to find some 





human derelict whom they took home for the night, induce 
insensibility by means of a drink of beer or rum mixed with 
laudanum, and plunge their victim head first in a well in the 
garden, suspending him by the feet, by means of a rope made 
fast to a paling. The device allowed the liquor to run out of 
the mouth so that the surgeons to whom the corpses were sold 
suspected no foul play. On the 2nd December, 1831, they were 
tried at the Old Bailey for murder. The hearing began at 
10 o’clock in the morning and after Lord Chief Justice Tinal, 
Mr. Justice Littledale and Mr. Baron Vaughan had taken their 
seats the remaining places were immediately occupied by 
members of the nobility, including the Duke of Sussex, the 
King’s brother. The verdict of guilty was received in court 
with a decent silence, but as soon as the immense mob outside 
heard the news their cheering was so vociferous that the windows 
had to be closed in order that the voice of the Recorder might 
be heard pronouncing the death sentence. Three days later the 
two men were hanged. 

December 3.—On the 3rd December, 1737, ‘‘ one Brown, a 
noted owler, late of Galway in Ireland, was tried for exporting 
wool and the jury gave a verdict against him for £500."" > What 
was an owler ? An owler was a wool smuggler. 


CHILDREN CONFINED. 

It is well that Mr. John Watson, the magistrate at Tower 
Bridge Juvenile Court, had the courage to bring to public notice 
the case of the seven year old girl who, taken from parents 
alleged to be neglecting her, was sent by the L.C.C. to a remand 
home where, he said, forty-four girls lived in community, some 
comparatively innocent, many of immoral character, and a 
proportion actually diseased. It is not possible, as one officer 
of the council seemed to believe, to dismiss the peril of con- 
tamination with the airy reply that such girls are not entirely 
abandoned souls—just ‘‘ more attractive and more socially 
minded.’’ To be sure we have not yet slid back to the state of 
things prevailing a century ago, when in 1827 it could be recorded 
that ‘‘in the New Prison there are this week thirteen boys 
confined—four awaiting trial for burglary, three for tossing in 
the street who would be brought up and dismissed next sessions, 
and five for re-examination ; they would be thus confined—boys 
of eight years and upwards—for three or four months, the tried 
and the untried shut up with old criminals. Nothing could be 
more calculated to vitiate and corrupt.’’ Convicted boys were 
sent to the hulks, and in 1824, it having been realised that 
association with adult convicts had bad effects, the FHuryalus 
was provided for them. Things cannot have been much better 
there, for a Select Committee taking evidence on the subject 
elicited the information that some were so young, “it is quite 
melancholy to see some of them; they can barely put on their 
clothes.” 





Obituary. 
Mr. H. S. P. MAITLAND. 

Mr. Herbert Sampson Payne Maitland, solicitor, of Messrs. 
Steel, Maitland & Byers, solicitors, of Sunderland, died recently 
aged eighty-five. He was admitted in Iss. 

Mr. A. B. ROEBUCK. 

Mr. Alexander Boyd Roebuck, solicitor, of Messrs. Oddie and 
Roebuck, solicitors, of Blackburn, died recently aged fifty-three. 
He was admitted in 1914. 

Mr. A. NEVE. 

Mr. Alban Neve, formerly a solicitor at} Luton, Beds, died 
recently. He was admitted in 1897 and retired from practice 
in 1922. 





Mr. J. H. T. WHARTON. 

Mr. John Henry Turner Wharton, formerly a_ solicitor at 
Southampton, died on Wednesday, 15th November, aged eighty- 
eight. He was admitted in 1885 and retired from practice in 
1939. He was believed to be the oldest surviving Oxford rowing 
blue. 





INSTITUTE FOR THE SCIENTIFIC TREATMENT OF 
DELINQUENCY. 

The following lectures will be given at the Institute (17, Manchester 
Street, London, W.1 (Welbeck 1194/5)) on Fridays at 6.30 p.m., beginning 
12th January, 1945: Course A. “ The Psychiatry and Psychotherapy of 
Delinquency,” by Dr. Frederick Dillon (eight lectures, 12th January to 
2nd March, inclusive). Course B. ‘* Social Standards and Delinquency,” 
by Miss Barbara Low (three lectures, 9th, 16th and 23rd March). Fees: 
Course A, 13s. 6d.: Course B, 5s. (Single seats 2s., when available). 
Early application to the General Secretary is requested. Please give 
full Christian names, address and occupation. 

It is hoped that twelve University Extension Lectures on ‘ Criminal 
Law and its Administration ” will begin in January, if possible on Saturday, 
6th January, at 2.30 p.m. Dates will be confirmed later when the name 
of the Lecturer is announced. Course fee £1; single seats (when available) 
2s. Those taking the course can sit for an examination ifthey have attended 
at least eight lectures and written eight essays. Karly application is 
requested, with full Christian names, address and occupation. 
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Our County Court Letter. 


Damage to Livestock. 

In Beddoes vy. Williams, at Hereford County Court, the claim was 
for £13 1s., as damages for hens and chickens killed by the 
defendant, and for breaking a bicycle and cutting the tyre. The 
plaintiff's case was that he had formerly been a tenant of a 
field owned by the defendant’s husband. The plaintiff had 
given up the tenancy, and had paid all the rent due. Nevertheless, 
the defendant was under the impression that there were. still 
arrears of rent, and she had in fact damaged the plaintiff by 
killing his hens and chickens, and damaging his bicycle. This 
was apparently with the idea of bringing pressure to bear on him 
to pay the rent she imagined to be due. The defendant denied 
the acts complained of. She contended that the plaintiff had 
thrown tins and bottles over her house at night, and had cut 
her clothes line, taking away the clothes. The alleged reason 
for this was that the plaintiff was annoyed at having had to give 
up the field. His Honour Judge Roope Reeve, K.C., said there 
had been perjury on one side or the other. It was difficult 
to say which side was at fault in this respect, but as the plaintiff 
had failed to discharge the onus of proof, judgment was given 
for the defendant with costs. 








- . 
Societies. 
THE WORSHIPFUL COMPANY OF SOLICITORS OF THE CITY OF 
LONDON. 

Before the commencement of formal business at the meeting of the 
Court of the Company on the 22nd November, the Senior Warden, 
Mr. Deputy H. A. Easton, on behalf of members of the Court, presented to 
the Master a silver salver engraved with the Arms of the Company, and an 
inscription recording that it was presented as a mark of esteem, and in 
acknowledgment of the valuable services rendered by him on the Grant of 
the Livery on the 24th May, 1944. The Master suitably acknowledged 
the gift. 

The Court discussed the White Paper on Industrial Injury Insurance 
(i.e, Workmen’s Compensation) and passed a resolution approving in 
general of the Government’s proposals, but endorsing the recent statement 
of the Master of the Rolls that however competent a special tribunal may be 
to decide a question of fact he had little confidence in its ability to decide 
a question of law, and that on principle questions of law ought to be decided 
by the courts and by no other tribunal. The resolution urged that there 
should be an appeal to the High Court by way of case stated from decisions 
of the Industrial Injury Insurance Commissioner on questions of law, and 
that in the interests of the parties the proposed legislation should give the 
parties the right to be represented in proceedings under the scheme by 
counsel or solicitor if they so wished. 


THE INCORPORATED JUSTICES’ CLERKS’ SOCIETY. 

The 104th annual meeting of the Society was held in London on the 
24th November. Mr. 8. C. T. Littlewood (Kingston-upon-Thames) was 
appointed President in succession to Mr. E. J. Hayward, C.B.E. (Cardiff). 
Mr. E. R. Raymond-Bond (Gore P.S.D., Middlesex) was appointed Vice- 
President. 

Mr. A. F. Stapleton Cotton (Epsom) was re-appointed Secretary, and 
Mr. E. R. Raymond-Bond was re-appointed Treasurer. 

New articles of association were adopted, and it was decided to amend 
the name of the Society to the “ Justices’ Clerks’ Society.” 





WAR DAMAGE TO HISTORIC BUILDINGS. 

A number of buildings of special architectural or historic importance 
have suffered damage in the air raids on this country. The question of 
their treatment under the War Damage Act has formed the subject of 
discussion between the War Damage Commission and other appropriate 
bodies, and the general policy to be observed is now set out in a new 
Direction which the Treasury has issued under s, 20 (1) of the War 
Damage Act. 

Under this Direction it is laid down that, in the public interest, payments 
in respect of war damage to buildings which the Commission is satisfied 
are of special architectural or historic importance shall be of such kind as 
to secure, so far as possible, the preservation of the character of such 
buildings. Accordingly, the Commission is authorised, in suitable cases, 
to make a cost of works payment for the repair of the building where this 
can be done without detracting from its character, even though it might, 
technically, be regarded as a total loss under the provisions of the Act 
and therefore subject only to a value payment. 

Any submission that a building should be dealt with under the terms of 
this Direction must first be made to the War Damage Commission, which 
will consult with the Minister of Town and Country Planning (in Scotland 
the Secretary of State) and the Minister of Works, and where necessary 
inquire from the Royal Fine Art Commission (or the Royal Fine Art Com- 
mission of Scotland) whether it is prepared to certify that the building 
is of sufficient merit to justify the application of the Direction. The 
duty is laid upon the Commission of satisfying itself that all necessary 
consents have been obtained for the works of making good the war damage, 
and of ascertaining that the exercise of the powers in any particular case 
will not involve injustice to any person interested in the question of the 


kind of payment to be made. 





Notes of Cases. 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
Rex v. Khwaja Nazir Ahmad. 
Viscount Simon, L.C., Lord Porter, Lord Simonds, Lord Goddard and 
Sir Madhavan Nair. 17th October, 1944. 

India—J urisdiction—Cognisable offence—Investigation by police—High 
Court stops investigation—Absence of jurisdiction—Code of Criminal 
Procedure (Act V of 1898), s. 5OLA. 

Appeal against an order of the High Court of Lahore. 

The Code of Criminal Procedure, s. 5614, provides: ‘* Nothing in this 
code shall be deemed to limit or affect the inherent power of the High 
Court to make such orders as may be necessary to give effect to any order 
under this code, or to prevent abuse of the powers of any court or otherwise 
to secure the ends of justice.” One R died in 1924 and disputes arose 
between S and his other children as to the partition of his property. In 
1937 the respondent, the Special Official Receiver of the High Court of 
Lahore, was in that capacity appointed receiver of the family property in 
a suit by S for partition. In 1939S became dissatisfied with the respondent 
and applied to have him removed from his receivership on the ground of 
his alleged criminal conduct. The judge refused to accede to the 
application, but the respondent resigned. He continued, however, in 
possession of certain property pursuant to orders of the court. Appeal 
from these orders were dismissed and it was held that the charges against 
the respondent were without any justification. S continued in his charges 
in that suit. On the 3lst August, 1941, and the 5th September, 1941, he 
lodged two informations with the police, both informations charging the 
respondent with cognisable offences. The respondent petitioned the High 
Court to stay the investigation of the police pursuant to the informations 
on the ground that it was illegal and unwarranted. The High Court 
decided that it was entitled to quash the proceedings and prohibit the 
investigation. After a careful investigation of the previous record they 
came to the conclusion that the evidence of S was unacceptable and quashed 
all proceedings under the two informations. 

Lorp Porrer, delivering the decision of the Board, said: There might 
be good grounds for the rejection of the evidence of S and a dismissal of 
any prosecution launched on his information, if such a prosecution 
ultimately took place and if the court were then satisfied that no crime 
had been established. But that stage had not been reached. It was 
conceded that the findings in a civil proceeding were not binding in a 
subsequent prosecution founded on the same allegations. Moreover, the 
police investigations had been stopped and it could not be said with 
certainty that no more information would be obtained. Even if it were 
not, it was the duty of a criminal court, when a prosecution for a crime 
took place before it, to form its own view and not to reach its conclusion 
by reference to any previous decision which was not binding on it. In their 
lordships’ opinion, however, a more serious aspect of the case was to be 
found in the resultant interference by the court with the duties of the 
police. Just as it was essential that everyone accused of a crime should 
have free access to a court of justice, so that he might be duly acquitted if 
found not guilty of the offence with which he was charged, so it was of the 
utmost importance that the judiciary should not interfere with the police 
in matters which were within their province and into which the law 
imposed a duty on them to enquire. In India there was a statutory right 
on the part of the police to investigate the circumstances of an alleged 
cognisable crime without any authority from the judicial authority, and it 
would be unfortunate should it be held possible to interfere with those 
statutory rights by an exercise of the inherent jurisdiction of the court. 
The functions of the juditiary and the police were complementary, not 
overlapping, and the combination of individual liberty with a due 
observance of law and order was only to be obtained by leaving each to 
exercise its own functions, always subject to the right of the court to 
intervene, in an appropriate case, when moved under s. 491 of the Code 
of Criminal Procedure to give directions in the nature of habeas corpus. 
In a case such as the present, the functions of the court began when a 
charge was preferred before it and not until then. Section 5614 had not 
given increased powers to the court; it only provided that the powers 
which the court inherently possessed should be preserved. If no 
cognisable offence was disclosed and, still more, if no offence of any kind 
were disclosed, the police had no authority to undertake an investigation, 
3ut that was not this case. In the present case no prosecution was 
possible until sanction under s. 197 of the Code of Criminal Procedure had 
been obtained. But that stage, like the stage when the court might legiti- 
mately intervene, had not been reached. The question so far was one of 
investigation, not prosecution. The appeal should be allowed. 

CounseL: G. D. Roberts, K.C., W. Wallach and B. MacKenna; C. 8. 
Rewcastle, K.C., and S. A. Kyffin. 

Soxicrrors : Solicitor, India Office ; Speechly, Mumford & Craig. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.) 


COURT OF APPEAL. 
In re Abbott ; Public Trustee v. St. Dunstan’s. 
Lord Greene, M.R., Finlay and Morton, L.JJ. 20th October, 1944. 

W ill—Construction— Bequest of “all other contents of my home or at the 
bank to be sold”? and proceeds divided—Whether choses in action and 
cash pass. 

Appeal from Cohen, J. 
The testatrix, who died in 1942, by her will, after making a specific 
bequest of clothes, provided: “ All other contents of my home or at the 
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hank to be sold and the proceeds divided equally between” the three 
named charities respondents to the appeal. The testatrix left at her 
death property of substantial value. No question arose as to the personal 
chattels and jewellery in the house and at the bank. ‘This summons raised 
the question whether cash, stocks and shares certificate in the house and 
ash in a box and on current account, stock certificates and bearer bonds 
at the bank passed under the bequest. Cohen, J., held that they did. 
One of the next of kin appealed. 

Lorp GREENE, M.R., said it was suggested that the circumstance that 
the testatrix had directed the subject-matter of the gift to be sold was 
ufficient to exclude from the bequest the cash, which would otherwise 
have passed. The cash in the house, at the bank and in the nursing home, 
where the testatrix died, passed under the gift. The real question arose 
is to the items of greater substance, including the money on current account 
ind the stocks and shares. On behalf of the charities it was said that, 
if the will was regarded as a whole, an intention could be extracted on 
the part of the testatrix to dispose of the entirety of her property. In 
support of this argument it was said she could not be supposed to have 
intended to die intestate. He thought the suggested presumption against 
intestacy a very dangerous line of thought. It involved speculation as to 
the intentions of a class of persons, namely testators, which, as everybody 
with experience knew, was a highly capricious class. Some persons 
leliberately died intestate or intestate save as to certain items. The 
all other the contents of my home” must be left in the exact 
form in which they were written. The testatrix was not using them in 
the sense of “all other my property.” To his mind what the testatrix 
was thinking of was a class of property which might have one of two 
locations. If that were the force of the word “ or” the natural meaning 
of the sentence would be ~ all other contents of my home, whether at my 
home or the bank.” That gave the clue to the class of property with 
which the testatrix was dealing. Taking the words ‘all other contents 
of my home” apart from some special context, they would not include 
choses in action of which the evidence or the documents of title happened 
to be locally situated in the home. Shares of which the certificates were 
in the home, cheques and so forth would not pass under such a gift. The 
ippeal should be allowed save as regards the items of cash. 


phrase ** 


Fintay and Morton, L.JJ., agreed. 

Roxburgh, K.C., and M. G. Hewins ; 
Winterbotham ;  Fawell. 
Leach, Sims & Co, ; 


COUNSEL : Neville Gray, K.C., and 
E. M. 

SOLICITORS : 
Dorman & Co, 


[Reported by Miss B. A. BICKNELL, 


Ranger, Burton & Frost ; Kingsford, 


sarrister-at-Law.] 


CHANCERY DIVISION. 
In re Dupree’s Deed Trusts; Daley ». Lloyds Bank, Ltd. 
25th October, 1944. 


Charity—Settlement to provide prizes for young chess players in Portsmouth 
-Whether a valid charitable trust. 


Vaisey, J. 


Adjourned summons, 

By a deed, dated the 30th June, 1932, made between D, as donor, of the 
first part, the then Lord Mayor of Portsmouth, and the then chairman of 
the Portsmouth Education Committee, the town clerk and the headmaster 
of the Portsmouth Grammar School, and their successors, as trustees of the 
second part, and a bank as custodian trustees of the third part, after reciting 
that D had transferred into the name of the bank a trust fund, consisting of 
shares of the value of £5,000, it was declared that the income of the trust fund 
should be applied in promoting and paying the expenses of a chess tourna- 
ment and in providing cash prizes, the first prize to be £100. ©The 
competitors were to be boys and young men under twenty-one years of 
age resident in the City of Portsmouth. The prizes were not to be paid in 
cash but were to be used by the trustees for the benefit of the winners as 
the trustees might think fit for their advancement in life. The trustees of 
the fund were to be the Lord Mayor of Portsmouth, the town clerk, the 
chairman of the Portsmouth Education Committee, and the headmaster of 
the Portsmouth Grammar School. This summons was taken out to have 
it determined whether the deed created a valid charitable trust. 

Vaisey, J., said that a notable feature of chess was that it was essentially 
i game of skill into which elements of chance entered, if at all, only to a 
There was evidence which enabled him to say that the 
Some 


negligible extent. 
ame encouraged foresight, concentration, memory and ingenuity. 
choolmasters and persons actually concerned with the business of education 
regarded the playing of chess as something of so much edueational value 
that it was actually part of the school curriculum. 
near the border-line, If the trust fund had been without geographical 
limitations, or if it had been for the promotion of chess playing in vacuo or 
t large, it might well be that the area of what was regarded as charitable 
vould have been overstepped, But, having regard to the evidence, to 
hat was known of the game of chess in particular, to the fact that the 
neouragement of chess playing referred to in the deed was for the benefit 
of young persons living within a well-defined area, and that it was of the 
essence of the constitution of the trusteeship that two of the trustees should 
he persons closely connected with the educational activities in the borough, 
he would declare that the trusts were valid charitable trusts. 


The case was a little 


Counsel: MH. Wynn-Parry, K.C., and Raymond Jennings ; Wilfrid Hunt 
ind MH. O. Danckwerts. 
SOLICITORS : Norton, Rose, Greenwell & Co, y Cood a Kingdon, Cotton and 
Ward, for Rk. W. Sherwin d& Son, Portsmouth ; Treasury Solicitor. 
[Reported by Miss B. A. BICKNELL, Barrister-at-Law. | 





In re Tatham; National Provincial Bank, Ltd. v. Mackenzie 
and Others. 

9th November, 1944. 

Sum payabli ‘after deduction of 
Right of trustees to benefit of relicfs 


Evershed, J. 

Will—Construction— Bequest of annuity 

income tax for the time being in force ” 
and post-war credits. 

Adjourned summons. 

By his will dated the 29th April, 1938, the testator gave his residuary 
estate to his trustees upon trust to pay thereout to M free of duty “such a 
sum in every year as after deduction of income tax for the time being 
payable in respect thereof will leave a clear sum of £350 to begin from my 
death and to be payable by equal quarterly payments in advance.” This 
summons raised the question, first, whether the plaintiffs, as the trustees 
of the will, were entitled to a due proportion (in respect of the annuity) of 
any sums repaid or allowed to the annuitant in respect of ind 
allowances to which she was entitled in calculating the income tax pavable 
by her, or whether she was entitled to the whole of the veliefs; and 
whether, if the trustees were so entitled, their right extended to any post- 
war credits to which the annuitant should become entitled. 

EVERSHED, J., said it was stated by the plaintiffs that the problem wa 
whether the decision in Re Pettit [1922] 2 Ch. 765; 66 So. J. 667, or that 
in Re Jones [1933] Ch. 842, was applicable. The question turned upon 
the proper meaning to be given to the words 
The word * thereof must mean the gross annuity. 


“gy 
reliefs 


NC conadly > 


income tax payable in 
thereof.” 
What, therefore, was the income tax payable from time to time in respect 
of the sum? The income tax payable on any sum of money 
depended upon the circumstances of the individual and would be arrived 
at after taking into account all reliefs and other allowances to which that 
individual might from time to time be entitled. In this bequest the testator 
was considering the tax liability of this annuitant. 
her from liability for income tax in respect of the annuity given to her. 
The income tax from time to time payable by the annuitant in respect of 
the gross annuity must mean the income tax to which she was ultimately 
found liable in respect of the annuity, after account had been taken of all 
reliefs and other allowances which the circumstances applicable to her case 
entitled her to obtain. Stress was laid for the annuitant on the word 
* deduction,” and he was invited to hold that its use indicated a reference 
to the powers described in r. 19 of the All Schedules Rules to the Income 
Tax Act, 1918. In his judgment that word was equally referable to an 
arithmetical The which he had reached was in 
accordance with the reasoning in In re Pettit, supra; Michelham’s Trustees 
v. Inland Revenue Commissioners, 15 Vax Cas. 737: and In re Maclennan 
[1939] Ch. 750. He would declare that the annuitant was accountable to 
the trustees for a due proportion of all reliefs and allowances in respect of 
the annuity to which she was entitled. If he wereright in his answer to the 
first question, it followed that the annuitant was equally accountable for 
any benefits to which she might become entitled for so-called * post-war 
credits.” By s. 6 of the Finance Act, 1941, certain reliefs granted under 
earlier Finance Acts were reduced. Under s. 7 the amount of additional 
tax paid by the taxpayer attributable to s. 6 (2), (8) and (4), was to be 
credited to the taxpayer at such date as might be fixed by the Treasury as 
soon as might be after the determination of hostilities. ‘The taxpayer at 
present had no “ credit.” He was given a promise that at some future 
date he would obtain “a credit.” He would declare that the annuitant 
was accountable for any benefits to which she might become entitled by 
virtue of the provisions of s. 7 of the Finance Act, 1941. 

CounseL: Winterbotham ; Wilfrid Hunt; Skone James. 

Sonicrrors : S. F. Miller, Mathews & Co. ; Wilberforce Allen & Bryant, 
Chislehurst, Kent. ° 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


In re 
Vaisey, J. 


respect 


fToss 


His aim was to relieve 


process, conclusion 


X’s Settlement. 
13th November, 1944. 
Scotland —A pplicatio n 


Infants—Wards of court 
of English and Scottish 


Scotland as to custody 


Domicil of parents 
Concurrent jurisdiction 
courts, 

Summons. 

The infant plaintiffs in this action were aged eleven and eight vear 
respectively. Their father was a Scotsman, domiciled in Seotland. ‘The 
parents were estranged, and on the 26th 1943, the 
without the knowledge of the father, executed a settlement whereby the 
On the 12th January, 1944, 
of t! 


tiffs. 


December, mothe 
nominal sum of £50 was settled on the infants. 
this action was begun asking for the administration of the trusts 
settlement, the two infants by a next friend being the plain 
the infants by this procedure had become wards of court. Onthe 2sth-fuly, 


1944, the father started proceedings in Scotland, seeking : first, the dissolu 
tion of his marriage, and secondly, asking for the custody of the two children 
to be granted to him. On the Sth September, 1944, he took out thi 
summons in the English action asking: that he might be at liberty to 
apply in proceedings pending in the Court of Session in Scotland for the 
dissolution of his marriage, for the directions of such court) in relation 
tothe maintenance, education and welfare of the infant plaintiffs, and that 


he might be at liberty to carry into effect any directions which such court 


may think fit to give in relation to the matters before it. 
Vaisry, J., that it seemed strange that a domiciled 
should ask leave to make an application in the courts of his own country. 
He did not see his way to grant the relief the applicant asked. Indeed, 
he was not sure whether it would not be disrespectful to the courts of 
Scotland if he were to do so. If the father were to pursue his application 
in Scotland with regard to the custody of the infants, and if the courts of 
Scotland should make any order in regard to the children, then that order 


said Scotsman 
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would most certainly receive the fullest respect and attention in this 
country (In re B's Settiement [1940] Ch. 54). This court had not made 
and had not been asked to make any order. Had it done so, its order 
would have received a corresponding measure of respect and attention in 
the courts of Scotland. Of that he had no doubt. The care and protection 
of infants was exercised for and on behalf of the Sovereign as parens patriae 
by the courts of England and Scotland concurrently, with the sole desire 
of seeing that this important duty was effectively discharged. Conflict 
between these two courts was entirely out of the question. Each acted in 
the manner which it considered right as the occasion arose. Neither court 
was avid of jurisdiction and neither court would disclaim the jurisdiction 
with which it was entrusted. In the present case, it might be for the 
benefit of the infants that orders should be made in the courts of both 
countries ; but, if so, such orders would always be complementary and not 
contradictory in character. 

CounseL: J. Neville Gray, K.C., and Tatham ; Raymond Jennings. 

Soticitors : Maples, Teesdale &: Co. ; Gordon, Dadds & Co. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.} 


Rules and Orders. 


S.R. & O., 1944, No. 1269. 
EMERGENCY POWERS (DEFENCE). 
FINANCE. 

Tue Caprrau Issves Exemptions OrnpEr, 1944, pATED NOVEMBER 16, 1944, 
MADE BY THE TREASURY UNDER REGULATIONS 6 AND 9 OF THE DEFENCE 
(Frnance) ReGuiatrons, 1939. 

Whereas by the Capital Issues Exemptions Order, 1941,* the Treasury 
have granted exemptions from the provisions of paragraphs (1) and (2) of 
Regulation 6 of the Defence (Finance) Regulations, 1939 ; 

And whereas it is expedient that the said Order should be varied in manner 
hereinafter appearing : 

Now, therefore, the Treasury, in pursuance of their powers under the 
Defence (Finance) Regulations, 1939, and all other powers enabling them in 
that behalf, hereby make the following Order :— 

1. Paragraph 1 of the Capital Issues Exemptions Order, 1941, shall be 
varied by adding at the end of sub-paragraph (1) thereof the following 
proviso :— 

* Provided that 
(a) the exemption conferred by this paragraph shall not apply to any 
company, within the meaning of the Companies Act, 1929,+ or any 
corresponding enactment in force in Northern Ireland, incorporated 
on or after the first day of December, 1944, unless and until the 
Treasury direct that such exemption shall apply to that company, 
(b) the Treasury may at any time direct that the exemption con- 
ferred by this paragraph shall not apply to any person specified in the 
direction. 
Any direction given under this proviso may he revoked by a subsequent 
direction thereunder.” 

2, This Order may be cited as the Capital Issues Exemption Order, 1944, 
and shall come into force on the first day of December, 1944. 

Dated this sixteenth day of November, 1944. 

William John, 
Cedric Drewe, 
Two of the Lords Commissioners of 
His Majesty’s Treasury. 
EXPLANATORY NOTE, 

This Order modifies the scope of the exemption provisions of Paragraph 1 
of the Capital Issues Exemptions Order, 1941 (S.R. & O., 1941, No. 648). 
The broad effect of that Paragraph was to exempt from Treasury control 
issues of capital, so long as the aggregate amount of such issues by any person 
within any period of twelve months does not exceed £10,000, : 





*S.R.& O. 1941 (No. 648) IL, p. 511. + 19 & 20 Geo. 5, c. 23. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1944. 


No. 1290, Coal. Costs of Valuation (England and Wales) (Amendment) 
Order. Nov. 15. 

Consumer Rationing. General Licence, Nov. 13, under 
the Consumer Rationing (Consolidation) Order, 1944, in 
respect of the supply of Industrial Clogs and Wooden Soled 
Footwear. 

E.P. 1272. Control of Noise (Defence) Order. Noy. 14. 

No. 1260,L.45. County Court, England. Courts and Districts. 
County Court Districts (Miscellaneous) (No. 2) 
Sept. 29. (See ante, p. 400). 

Export of Goods. (Control) (No. 2) Order. Nov. 13. 

Food (Ice Cream) Order, Nov. 16, revoking the Ice Cream 
(Prohibition of Manufacture and Sales) Order, 1942. 

Food (Milk). General Licence, Noy. 16, under the Use of 
Milk (Restriction) Order, 1941. 

Goods and Services (Price Control) Restriction of Resale. 
General Licence, Nov. 13, under the Price-Controlled Goods 
(Restriction of Resale) (No. 2) Order, 1942. 

Police. The Temporary Constables (Emergency) (No. 2) 
Rules. Nov. 13. . 

Purchase Tax (Mother of Pearl Buttons and Studs) (Altera- 
tion of Rates (No. 2) Order. Noy. 17. 


E.P. 1267. 


The 
Order. 


No. 1262. 
E.P. 1280. 


E.P. 1281. 


No. 1240. 


E.P. 1273. 


No. 868. 





DRAFT STATUTORY RULES AND ORDERS, 1944. 

Factories. The Weekly Hours of Young Persons under Sixteen in 
Factories (Various ‘Textile and Allied Industries) (Continuance) 
Regulations, 1944. 

Weekly Hours of Young Persons under Sixteen in Factories (Printing and 
Bookbinding) (Continuance) Regulations. 

[Any of the above may be obtained from the Publishing Department, 

S.L.S.8., Ltd., 88/90, Chancery Lane, London, W.C.2.] 








Notes and News. 


Honours and Appointments. 

The King has approved the appointment of Judge ArTHuR Haro.» 
Forses to be Deputy-Chairman of the Court of Quarter Sessions of the 
Liberty of Peterborough, and Mr. StrerpHeN GERALD Howarp to be Deputy- 
Chairman of the Court of Quarter Sessions of the County of Cambridge. 

Professional Announcement. 

Messrs. GerALp Eve & Co. (C. Gerald Eve, P.P.S.L, H. W. J. Powell, 
F.S.L., T. S. Dulake, F.S.I., H. G. Bartlett, F.S.L., and Eric C. Strathon, 
F.S.1.), Chartered Surveyors, have moved from 33, Chancery Lane, London, 
W.C.2, to permanent offices at 6, Queen Street, Curzon Street, Mayfair, 
London, W.1. Telephone Grosvenor 2271 (3 lines). 

Notes. 

Sir Joshua Scholefield, K.C.,;has been elected treasurer of the Hon. 
Society of the Middle Temple. 

Mr. G. D. Roberts, K.C., and Sir Cecil T. Carr have been elected Masters 
of the Bench of the Inner Temple. Lord Justice MacKinnon has been 
elected treasurer, and Lord Wright, reader. 

Mr. R. Warden Lee has been elected Treasurer of the Honourable Societs 
of Gray’s Inn for the year 1945 in succession to Sir Albion Richardson, 
C.B.E., K.C., who has been elected Vice-Treasurer for the same period. 

The new address of the local Price Regulation Committee, London Region, 
to which the public and traders in the London area are invited to apply 
concerning the price of goods other than foodstuffs, is 23, Buckingham Gate, 
Westminster, S.W.1 (telephone : Victoria 7503-6). 

When the new Mayor (Councillor Griffith Davies) was sworn in and 
welcomed as chief magistrate at Aberystwyth on Wednesday, Mr. F. H. 
Jessop, speaking on behalf of the legal profession, paid tribute to 
Aberystwyth Bench for its integrity, but regretted that in some parts of 
Cardiganshire magistrates allowed themselves to be canvassed for verdicts. 
Justice could not be dealt with in that way and such magistrates were not 
fit to occupy positions on the bench. 

The ordinary Christmas bonus, whether paid in cash or in savings 
certificates, stamps or tokens, is liable to tax. There is one exception. 
Many employers used to give their workpeople a turkey, tobacco, chocolates 
or some other gift in goods at Christmas. The value of these goods was 
not liable to tax. If nowadays the employer who used to give goods, gives 
equal value in savings certificates, stamps or tokens, instead of goods, there 
will be no tax to pay on such Christmas gifts. 

The Home Secretary has appointed Mr. G. Russel Vick, K.C., and Miss 
Myra Curtis to consider and report on the provision of remand homes mac: 
by the London County Council and on the administration by the council of 
such homes. Mr. R. Forge, of the Home Office, will be the secretary, and 
any communication on the subject of the inquiry should be addressed to 
him, at the Children’s Branch, Home Office, Princes Gate, 8. Kensington. 
It has been decided that in order to protect the interests of the children 
and young persons detained in these homes the inquiry must be held in 
private, but it is the intention that the report should be published. 
Mr. Russel Vick was called by the Inner Temple in 1914, and took silk in 
1935. Miss Myra Curtis was a civil servant for twenty-six years before 
being appointed Principal of Newnham College in 1941. 








Court Papers. 


Supreme Court of Judicature. 

OF APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION, 
REGISTRARS IN ATTENDANCE ON 

APPEAL 
Court L. 
Farr Mr. 
Blaker 
Andrews 
Jones 
Reader 


Hay 


COURT 


Rota OF 
EMERGENCY 
L0TA. 
Mr. Andrews Mr. 


Jones 


Mr. Justice 
Morton. 
Blaker 
Andrews 
Jones 

Reader 
Hay 
Farr 

Group Bb. 

Mr. Justice Mr. Justice 
UTrHWATT EVERSHED 
Witness, Non-Witness. 

Mr. Andrews Mr. Jones 

Jones Reader 
feader Hay 
Hay Farr 
Farr Blake: 
Blaker Andrews 


Date. 
Mon., Dec. 
Tues., 

Wed., 
Thurs., 
Fri., 
Sat., 


Reader 
Hay 
Farr 
Blaker 
Group A, 
Mr. Justice Mr. Justice 
COHEN. VAISEY 
Witness. Non-Witness. 
Mon., Dec. Mr. Reade Mr. Hay 
Tues., Hay Farr 
Wed., Farr Blake 
Thurs., Blaker Andrews 
Fri., Andrews Jones 
Sat., Jones 


Date. 


Reader 














